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Inter-firm Negotiations and Conflict:
the Need to Negotiate “Process” to Sustain

Cross-border Commercial Relationships

Y. Peter Kamminga

Abstract

Dur ing con tract nego ti a tions we nego ti ate con tent but often for get
pro cess. Con tent –the sub ject of the trans ac tion– is what par ties have
their focus on nat u rally. On the other hand, how par ties will col labor -
atively achieve their goals (the pro cess) is an often-over looked aspect in
con tract ing and con tracts. Yet, this ele ment of the con trac tual rela tion -
ship is as impor tant as arrange ments with regard to the con tent to
achieve suc cess ful results. This is par tic u larly so in cross-bor der con -
trac tual rela tions, where miscommunication about the “how” may eas ily
lead to con flict and have sig nif i cant con se quences for achiev ing the goal
of the agree ment. There fore, the ques tion I address is what nego ti a tors
should address regard ing the pro cess of col lab o ra tion dur ing the con -
tract ing pro cess to min i mize the chance of con flict and opti mize the suc -
cess of the par ties’ efforts in a global mar ket? I use the exam ple of
con tract ing for com plex infra struc ture pro jects to illus trate the inter re la -
tion between con flict, achiev ing the goals of the con trac tual agree ment,
and fail ure to dis cuss the col lab o ra tion pro cess. Sec ond, I draw upon lit -
er a ture on crit i cal suc cess fac tors to iden tify what ele ments related to the 
pro cess of col lab o ra tion nego ti a tors may want to include in the con tract
nego ti a tions of long-term con trac tual rela tion ships.
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I. Introduction

Most busi ness nego ti a tions run by law yers take place in the light of
deal-mak ing. The goal may be to draft an agree ment, to (re-)nego ti ate
the con di tions of an exist ing agree ment, or to resolve a con flict that arose 
dur ing the con trac tual rela tion ship.1 When nego ti at ing con tracts the
focus of (legal) nego ti a tors is mainly on “the con tent”. Their atten tion
goes to defin ing the objec tive (effort or task at hand, qual ity of the goods
or ser vice), the pay ment arrange ments, and the party’s legal rights and
duties related to risk dis tri bu tion, respon si bil i ties, and the appli ca ble
law.2 Law yers try to make sure their cli ents get what they want by nego ti -
at ing an enforce able legally valid agree ment that states duties and rights
of both par ties and allo cates risks opti mally.3

In prac tice how ever, whether the con tract part ners will have a sat is -
fac tory con trac tual rela tion ship depends on much more than what is
spec i fied about the con tent of the deal in the con tract.4 Psy cho log i cal
ele ments that play a sig nif i cant role here are for instance the par ties’
 initial beliefs about the nature and goal of the rela tion ship, their ideas
about the pro cess used to deliver the per for mance, and how they expe ri -
ence the rela tion ship with the other party along the way. These fac tors
together are impor tant to deter min ing whether the goals are achieved
and also whether a rela tion ship between the busi ness part ners will con -
tinue in the future. Empir i cal stud ies of large scale pro jects also indi cate
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1. See for an excel lent over view of the chal lenges of deal-mak ing, Mnookin, Peppet and
Tulumello 2000.

2. What the per cep tion of effec tive con tracts is var ies by coun try and sec tor, see e.g. on
dif fer ences between Amer i can and Ger man con tracts, Hill and King 2004, and for an
Asian view on con tracts, e.g. MacNeil 1986. See on dif fer ences in per cep tions of con -
tract also Salacuse 2003.

3. See on the impor tance of an ade quate con trac tual allo ca tion and its incen tive effects,
e.g. Triantis 2000.

4. Of course there are sev eral exter nal fac tors influ enc ing whether pro jects are deliv ered
in time and within bud get which are out of the par ties’ con trol, such as chang ing safety
reg u la tions, weather con di tions or other so-called “acts of God”, how ever, we will not
focus on these in this article.



that invest ing in suc cess ful col lab o ra tion is essen tial in achiev ing pro ject
suc cess (Larson 1995; Black et al. 2000; Nystrom 2005; Iyer and Jha
2005). There fore, we can assume that dis cuss ing and clar i fy ing “the pro -
cess” side of a busi ness deal lies at the basis of not only a smooth col lab -
o ra tion pro cess between par ties but also of suc cess ful out comes of the
par ties’ joint endeav ors.

Par tic u larly in cross-bor der deals, clar ity about the col lab o ra tion
pro cess is essen tial to suc cess. Because of dif fer ences in cul ture and
per cep tions of “how things are done”, it seems wise to talk about the pro -
cess, instead of only agree ing on con tent. For instance, Asian views of
con trac tual rela tion ships can be rad i cally dif fer ent than ours, because a
con tract can be viewed as only the for mal start of the rela tion ship
(MacNeil 1986; Salacuse 2003); con tract terms may be sub ject to
change and nego ti a tion depend ing on fluc tu a tions in the busi ness or
polit i cal sit u a tion; con tracts may be much more “rela tional” by nature
than West ern nego ti a tors are used to and may only bind the per son actu -
ally sign ing the con tract and not nec es sar ily the com pany as a whole.5

How ever, how par ties will col labor atively achieve their goals (the
pro cess) is an often over looked aspect in con tract ing and con tracts. We
still seem to treat our com plex rela tion ships as one-time trans ac tions that 
are so sim ple that there can not be a mis un der stand ing about how par ties 
will shape their deal ings (Atiyah 1995). So, we have an inter est ing par a -
dox: Our goal with con tracts – at least in most West ern coun tries – on the
one hand is to get as much cer tainty as we can that the other party will
actu ally do what he ini tially prom ised, but on the other hand we fail to be
spe cific about how the coor di na tion between par ties will carry out the
prom ise(s) and what both par ties’ expec ta tions are in that respect.6

Here (legal) nego ti a tors may expand their roles and save par ties
from a dis ap point ing deal. They may help them to nego ti ate a con tract
that also takes the pro cess side of the con trac tual rela tion ship into
account and include arrange ments that facil i tate a smooth pro cess of
work ing together. There fore, the main objec tive of this arti cle is to iden tify 
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5. They may have to be rene go ti ated when the per son with whom a per sonal rela tion ship
is estab lished is replaced, see e.g. MacNeil 1986. See about cross-bor der prob lems in
gen eral Salacuse 2003.

6. There are of course other eco nomic mech a nisms at work in a sec tor that make par ties
life up to prom ises that are not spec i fied in the con tract, such as rep u ta tion mech a nisms
or a strong sense of obe di ence to social norms, but these not always apply or have the
expected result, see Bernstein 2001, and Elickson 1991.



how law yers and legal nego ti a tors may con trib ute to busi ness suc cess
by facil i tat ing arrange ments con cern ing the pro cess of work ing together
(col lab o ra tion).

We may draw from nego ti a tion lit er a ture the basic char ac ter is tics
of col lab o ra tion that are rel e vant to describe the inter ac tion between par -
ties in con trac tual rela tion ships (Lewicki et al. 2007; Rubin and Brown
1975; Axelrod 1984). First of all, col lab o ra tion is a pro cess that takes
place between two or more peo ple or orga ni za tions also referred to as
“par ties.” (Lewicki 2007: 6). Sec ond, the par ties embark upon a “joint” or
“col lab o ra tive effort” instead of com pet ing with each other, and “work
together instead of try ing to reach rel a tive advan tage over oth ers.”
(Lewicki 2007: 60). Third, they are work ing towards “goals”7 they would
be inca pa ble of accom plish ing when work ing alone; they are inter de pen -
dent (Lewicki 2007: 9). Gen er ally, these goals are a mix of con ver gent
and diver gent objec tives. Still, at least some of the goals should be
shared (com mon goals). Fourth, the par ties show “coop er a tive behav ior” 
(will ing ness to coop er ate) result ing from some form of “com mit ment”
(as opposed to being coerced to coop er ate) (Ander son and Narus 1990;
Mor gan and Hunt 1994). So, col lab o ra tion can be per ceived as 1) a
human inter ac tion pro cess (2) between par ties (3) under tak ing a joint
effort (4) to real ize goals they can not real ize alone, (5) through coop er a -
tive behav ior. We may call this col lab o ra tion pro cess “suc cess ful” when
par ties meet or sur pass their goals. This def i ni tion of col lab o ra tion can
be used in our explo ra tion of the ele ments of pro cess arrange ments.

This arti cle is orga nized into three parts. In the first part I use the
exam ple of infra struc ture pro jects to point out some of the lim i ta tions of
cur rent con tract nego ti a tions and sug gest how to intro duce pro cess
arrange ments as a sub ject of nego ti a tion. In the sec ond part of this arti -
cle, I will use empir i cal find ings on crit i cal suc cess fac tors to dem on strate 
what pro cess ele ments nego ti a tors may want to take into account to
facil i tate smoother col lab o ra tion pro cesses. In the third part, I will dis -
cuss what the ory tells us about how nego ti a tors can con trib ute to pro ject
suc cess by mak ing pro cess arrange ments and thus facil i tate rela tion -
ship-build ing and main te nance.
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7. Their pur pose is also described as “reach ing mutual ben e fi cial out comes, mutual ben e -
fit or mutual win», “com monly agreed upon” or “col lec tive goals.” See also Lewicki
(2007: 77) who dis tin guishes between com mon, shared and joint goals.



II. The Example of Collaboration and Contracting in
Infrastructure Projects

A. Infrastructure Development: A Sector with Conflicts 
and Failed Collaboration Processes

Infra struc ture is a sub-sec tor of the con struc tion indus try of great
impor tance. We under stand “infra struc ture works” to mean the con struc -
tion or restruc tur ing of trans port facil i ties such as roads, high ways,
water ways, air ports, tun nels, bridges, and train-con nec tions (here in af ter 
referred to as infra struc ture works).8

These pro jects are the con struc tion works with the high est impact.
Their pres ence may sig nif i cantly boost the devel op ment of cit ies,
regions, and even coun tries in terms of eco nomic activ ity and employ -
ment.9 The flip side of these pro jects is their high cost. Finan cial costs
include the costs of con struc tion, which is gen er ally at least tens of mil -
lions; the time span of the pro jects, which from plan ning to real iza tion can 
take up to 20 years for large pro jects; and the costs in terms of nui sances
unleashed such as con struc tion noise, dam age to the nat u ral or eco -
nomic envi ron ment, dis rup tion of traf fic cir cu la tion, and dis tur bance or
dam age to sur round ing areas.

What makes infra struc ture pro jects inter est ing as a case study for
nego ti a tors, is that this con trac tual rela tion ship is sur rounded by prob -
lems and con flict often aris ing soon after the con tract is signed.10,11

Espe cially in pub lic sec tor pro jects, increased costs, delay, and poor
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8. Facil i ties such as the con struc tion of the basic ele ments of a trans por ta tion sys tem,
and devel op ment of indus trial or rural areas, and pub lic util i ties such as elec tric ity,
gas, water sup ply, drink ing water con nec tions, clean water instal la tions and also tele -
phone, radio and tele vi sion, fire ser vice, flood pro tec tion such as dikes, pub lic health,
police pro tec tion, waste man age ment, and national ser vices such as defense, and the 
postal sys tem.

9. For instance, it accounts for around 10% of all con struc tion activ ity in the UK; see
Over view Con struc tion Indus try (2006).

10. Stud ies of the con struc tion of pub lic works around the world show that the cal cu lated
sum is exceeded in the major ity of the pro jects. A recent world wide study by Flyvbjerg
of 258 pro jects revealed that in 9 out of 10 cases, the esti mated costs were sig nif i -
cantly over run (See Flyvbjerg 2007).

11. Empir i cal stud ies into the delay of infra struc ture pro jects in the past already indi cate
sim i lar fail ure to meet the dead lines. Bromilow e.g. stud ied con struc tion in Aus tra lia
and found that only one-eighth of the stud ied build ing con tracts were com pleted within 
the sched uled com ple tion dates and that the aver age time over run exceeded 40%
(Bromilow et al. 1980: 79-82). Other research pro jects per tain ing to this prob lem have
been reported by Kaming et al. 1997: 15:83-94).



qual ity have con se quences for cli ent and con struc tor as well as for soci -
ety as a whole – all of which increase the pres sure on the con tract part -
ners. The work, which is often financed by taxes, may turn out to be much 
more expen sive than planned; the infra struc ture may be ready for use
later than planned; and there may be sub stan tially more nui sances dur -
ing the con struc tion then esti mated. That is why the con trac tual rela tion -
ships are sen si tive to con flict and demand much nego ti a tion effort to
keep them on track. In this explo sive envi ron ment the chal lenge for the
con tract par ties is to real ize infra struc ture works in close col lab o ra tion.

B. Collaboration and Project Success

Stud ies point out that the level of pro ject suc cess (the extent to
which par ties meet or sur pass their pro ject goals) depends on the par -
ties’ col lab o ra tion pro cess. Cli ents and con trac tors need to coor di nate
their actions through out the pro ject.12 For instance, in the first stage of
infra struc ture devel op ment the con trac tors need to obtain from the cli ent
all nec es sary infor ma tion to do an ade quate bid on a pro ject, and the cli -
ent needs to col lab o rate with the con trac tors to receive those bids. In the
sec ond stage, after a con trac tor is selected, cli ent and con trac tor need to 
coor di nate their actions over a long period of time to actu ally real ize the
pro ject.

Empir i cal stud ies into the suc cess or fail ure of these pro jects paint
an inter est ing pic ture of the rea sons why pro jects often fail to be real ized
in time. It turns out that exter nal cir cum stances such as safety reg u la -
tions, delay of licenses, and nat u ral disas ters are only an influ ence to
some extent. In real ity an impor tant fac tor in the suc cess of pro jects
depends on the par ties them selves: it is the result of how they man age
their col lab o ra tion pro cess (Black et al. 2000; Iyer and Jha, 2005).13,14

Build ing upon the assump tion that col lab o ra tion is instru men tal to
pro ject suc cess, we assert that the par ties involved in infra struc ture
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12. See for an over view e.g. Larson 1995; Black et al. 2000; Nystrom 2005; Iyer and Jha
2005.

13. Chan et al. (2004) exam ined pro ject suc cess fac tors in design and build pro jects, and
iden ti fied fac tors with essen tial impor tance for a suc cess ful pro ject out come: pro ject
team com mit ment; con trac tors’ com pe ten cies; risk and lia bil ity assess ment; cli ents’
com pe ten cies; end-users needs; and con straints imposed by end-users.

14. Iyer and Jha stud ied fac tors for suc cess or fail ure in terms of costs in the Indian con -
struc tion indus try. The impor tant suc cess attrib utes they found are effec tive mon i tor -
ing and feed back by the pro ject man ager and pro ject team mem bers, coor di nat ing
abil ity and rap port of pro ject man ager (PM) with top man age ment, pos i tive atti tude of
PM and pro ject par tic i pants, and pro ject man ag ers’ tech ni cal capability (Iyer and Jha
2005).



 construction that cre ate and main tain a suc cess ful col lab o ra tion will
increase their chance of achiev ing or even exceed ing pro ject goals
regard ing cost, time, and qual ity. How ever, it is essen tial that the col lab o -
ra tion pro cess be nego ti ated.

C. Conflict in Infrastructure Projects

Unfor tu nately, in prac tice par ties often fail to nego ti ate an effec tive
way of work ing together, and as a result the col lab o ra tion is con stantly
threat ened by the poten tial for con flict. In fact, con flict between cli ent and
con trac tors is con sid ered to be the big gest vari able that endan gers pro -
ject suc cess (and thus, in our def i ni tion, suc cess ful col lab o ra tion).15

There are a num ber of rea sons why the infra struc ture sec tor is sen -
si tive to con flict. First of all, the inher ent diver gence in inter ests between
the con tract par ties makes a cer tain level of con flict among them almost
inev i ta ble (Fenn et al. 1997: 513-518; Baker and McLellan 1992).16 Con -
flict is rooted in the ten dency of every player’s wishes to max i mize the
ben e fits to their own orga ni za tions. The team mem bers typ i cally have
dif fer ent goals and needs, and thus, the poten tial for con flict exits when
they try to work col lec tively on con struc tion pro jects (Jones 1994: 28-38).

Fur ther more, the costs, com plex ity, and risks of these pro jects
make infra struc ture con struc tion a con flict-prone endeavor. The finan -
cial inter ests of both cli ent and con trac tor are sub stan tial. More over, in
dif fi cult eco nomic times con trac tors often set tar get prices for pro jects
too low, and cli ents may tend to shift lia bil ity for risks that mate ri al ize and
result in finan cial set backs to the other side. Third, the rela tion ships
between par ties in the con struc tion indus try are often char ac ter ized as
adversarial (Shove 1996; Cox and Townsend 1998). All in all, this cre -
ates a per fect envi ron ment for con flict to flour ish.

D. Sources of Conflict related to the Collaboration Process

When look ing at the sources of con flict in con struc tion lit er a ture, we 
see a sig nif i cant part is related to the pro cess of coop er a tion. I focus on
those that are related to the pro cess of work ing together as they seem
rel e vant not only for con struc tion works, but also for multi-party pro jects
in gen eral. The kinds of cir cum stances that may be dis tin guished are:
unclear pro ject orga ni za tion and com mu ni ca tion; dis tur bance in human
inter ac tions; and selec tion and con tract related prob lems.
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15. See Larson 1995; Black et al. 2000; Nystrom 2005; Iyer and Jha 2005.
16. See also Hellard stat ing con struc tion has a “built-in rec ipe for con flict” (Hellard 1992).



Deficiencies in Project Organization and Communication

Some dis putes arise as a result of defi cien cies in the pro ject orga ni -
za tion and the com mu ni ca tion between rep re sen ta tives of cli ent and
con trac tors (Fryer 2004: 124 and Hellard 1988). These may be caused
by gaps in the orga ni za tional con text of pro jects, bureau cratic-entre pre -
neur ial diver gences, lack of skills and tasks def i ni tions, a lack of con fi -
dence between the par ties or a lack of under stand ing (Bennett and
Jayes 1995: 141-165).

Com mon exam ples are poorly defined author ity and respon si bil ity
struc tures, a lack of com mu ni ca tion about prob lems, unre al is tic time,
cost, or qual ity tar gets, and unfair or unclear risk allo ca tion.

In addi tion, inflex i bil ity of an orga ni za tion may poten tially con trib ute 
to a con flict, such as the pres ence of pre-selected sup pli ers for key mate -
rial and equip ment, and unqual i fied, mis matched, and dys func tional pro -
ject man age ment or staff assigned to the job by the cli ent, user, designer, 
or con trac tor.17 Such orga ni za tional def i cits may result in fail ure to deal
with changes expe di ently, a lack of team spirit, adversarial atti tudes and
con tract admin is tra tors who fail to rem edy prob lems (Libbey 2000).
Finally, ten sions may arise between the part ners in the pro ject and the
inter ests of their own orga ni za tions which affect the col lab o ra tion pro -
cess between the pro ject part ners.

Disturbances in Human Interaction

Dis tur bances in human inter ac tion also increase the chance of con -
flict. These may arise, for exam ple, from humans’ cog ni tive lim i ta tions or a
clash of per son al i ties between pro ject man ag ers.18 It may result in indi vid -
u als lack ing under stand ing of the needs of oth ers involved or frus tra tion
over a lack of con trol over events affect ing per for mance.
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17. Stephenson men tions as causes of prob lems: con trac tors inex pe ri ence, owner
 interference, financ ing and pay ment, slow deci sion mak ing, improper plan ning
(Stephenson 1996: 62 ff).

18. Dur ing the pro cess of receiv ing, select ing, and pro cess ing infor ma tion, cer tain mech -
a nisms may dis tort rep re sen ta tions. Research ers have found that our brains com pare 
infor ma tion to what we already know. This allows us to inter pret the sit u a tion and
make quick, effi cient judg ments. While doing this, we use men tal short cuts, or
“heuristics,” Tversky and Kahneman 1974. They dis tin guish: avail abil ity heu ris tic,
rep re sen ta tive ness heu ris tic, over con fi dence and self-serv ing biases; hind sight bias;
anchor ing and adjust ment; gain and loss frames; endow ment effect, sta tus quo bias,
hab its). See also Bazerman et al. 2000; Korobkin and Ulen (2000: 37 ff); see for the
effects of cog ni tion in the con struc tion set ting, Kamminga, 2008).



Other human traits that increase the chance of con flict are the ten -
dency for par ties to exhibit unrea son able or stra te gic behav ior in nego ti -
a tions, exces sive demands on resources nor mally relied upon to assist
in the res o lu tion of con flict, demands for higher qual ity than spec i fied,
and fail ure to meet com mit ments.19

Addi tional causes often cited are the ten dency to dem on strate
power (such as mis placed attempts to dem on strate who is in charge),
greed and the desire to take advan tage of those in weaker posi tions
(Stephenson 1996: 27). Another fac tor that plays a role is time pres sure
result ing in insuf fi cient time to make required deci sions.

The Law: Legalizing and Tendering

A final and impor tant cat e gory is “the law” as impor tant facil i ta tor of
con flict, par tic u larly where it con cerns ten der and con tract ing. Tak ing a
legal approach in han dling or inter pret ing events may encour age esca la -
tion of con flict. Although the root cause is not legal, when a prob lem actu -
ally becomes a con flict, it may quickly be “legal ized”. Par ties who do not
suc ceed in solv ing the mat ter tend to trans late the con flict into legal
terms, and at some point, the prob lem then becomes a legal dis pute. In
this stage the par ties involve law yers, and, if nec es sary, start legal pro -
ceed ings.

In the ten der stage the ques tion may be raised if dur ing the selec -
tion the pur chaser car ried out the pro cess in accor dance with appli ca ble
laws and reg u la tions. Dis agree ments may also take place after wards
about the exchange of infor ma tion dur ing this phase. Was there enough
and accu rate infor ma tion, and who was respon si ble if it proved incor rect
and extra costs or poor qual ity resulted? Rep u ta tion and finan cial inter -
ests are at stake for the cli ents as well as the con trac tors. For that rea son
con trac tors who do not get the job are some times will ing to spend lots of
time and money lit i gat ing after the ten der phase when they have the
impres sion the cli ent made a mis take dur ing the ten der pro cess as a
result of which the con tract is awarded to another con trac tor.

The basis for most of these sources for con flict is related to a lack of
clar ity about the (col lab o ra tion) pro cess or a lack of under stand ing about
the pre-con di tions affect ing the pro cess of col lab o ra tion. It may be due to
orga ni za tional prob lems, infor ma tion exchange, a lack of expe ri ence or
com pe tences of the pro ject man ag ers, a lack of con fi dence or under -
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stand ing, a failed match of per son al i ties, or lack of clar ity on whether the
appli ca ble laws and reg u la tions have been hon ored.

E. The Role of Contracts and Collaboration

What about the role con tracts play in facil i tat ing col lab o ra tion in
infra struc ture pro jects? Often it turns out that con tract doc u ments are
unable to help par ties get their col lab o ra tion pro cess back on track. In
fact, they are usu ally the start ing point for dis agree ments about the con -
se quences of unex pected events or changes (Stephenson 1996: 11,
Kamminga 2008). They affect the col lab o ra tion pro cess and the con trac -
tual rela tion ship neg a tively in two ways.

First of all, con tracts have become increas ingly impor tant over the
years. This ten dency seems to have con trib uted to adversarial rela tion -
ships (O’Reilly 1999). Both rela tion ships and the style of con tract admin -
is tra tion have become more adversarial with the new con tract mod els
(O’Reilly 1999; CII 2007). As a result of the increased focus on the con -
tract, neg a tive rela tion ships have become the stan dard (CIRC 2001;
Egan 1998). More strin gent financ ing, reg u la tions (Flyvbjerg 2007),
increased com pe ti tion, and a less equi ta ble risk dis tri bu tion among the
con tract ing par ties are also fac tors that con trib ute to the shift to more
adversarial rela tions (Shove 1996; Cox and Townsend 1998; Skeggs
2003).

Fur ther more, when prob lems arise about which the con tract is not
explicit dur ing the real iza tion stage, dis agree ments can be expected
regard ing who is respon si ble for cov er ing the finan cial con se quences.
More over, as con tracts are found to be dif fi cult to com pre hend, even by
pro fes sion als, they are a cause of con flict. If there are dif fer ences in
inter pre ta tion of their terms, these may lead to or increase con flict.

The good news is that in some sit u a tions the prob lems con cern ing
col lab o ra tion and con tract ing have been acknowl edged and there is a
move towards more rela tional con tract ing. Tra di tional mod els are con -
sid ered increas ingly unable to ful fill new demands of cli ents (Naoum
2003). How ever, rela tional con tracts forms are not applied on a very
large scale, because a rela tional con tract approach is often not con sid -
ered suit able for a pro ject. Fur ther more, many of the used con tract doc u -
ments are miss ing pro cess pro vi sions and fail to keep par ties on a
coop er a tive course (Ng et al. 2000; Kamminga 2008).20
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III. Contract Negotiations that Center around the Process

Per haps not every con trac tual rela tion ship is as sen si tive to con flict 
as the one between cli ent and con trac tor in infra struc ture pro jects, but in
many other sit u a tions sim i lar defi cien cies may exist: a fail ure to address
the sub ject of col lab o ra tion and to ful fill the pre-con di tions that allow for a
smooth col lab o ra tion. So, what should be nego ti ated when we want to
make arrange ments about the pro cess?

A. Critical Success Factors and Collaboration

Empir i cal stud ies have been done to iden tify fac tors that deter mine
the suc cess of pro jects, some of which focused on infra struc ture devel -
op ment.21 As men tioned ear lier, most of the fac tors that have been
 identified have a strong rela tion ship with the col lab o ra tion pro cess
between par ties. There fore suc cess fac tors should to be addressed
when attempt ing to facil i tate a smooth pro cess, as facil i tat ing the dis cus -
sion about these fac tors seems a good way for nego ti a tors to con trib ute
to a smooth col lab o ra tion pro cess.

A num ber of key fac tors con trib ute to or threaten pro ject suc cess.
These fac tors can be used as stan dards by which par ties can mea sure
dur ing the pro ject the extent to which they prog ress toward the pro ject
goals (Iyer and Jha 2005: 284; Toor and Ogunlana 2007).

The lit er a ture on pro ject man age ment, sug gests four fac tors that
are found to con trib ute pos i tively to suc cess in infra struc ture pro jects
and five fac tors that likely lead to pro ject fail ure (Chan et al. 2004; Iyer
and Jha 2005). The fac tors that con trib ute to achiev ing pro ject goals are:

• Strong com mit ment of all par tic i pants, par tic u larly, if those in the pro -
ject team make their com mit ment to the pro ject goals known, and top
man age ment sup ports the pro ject (e.g., by show ing sup port to the
pro ject-man ager and the pro ject team, giv ing enough man date) (Iyer
and Jha 2005: 289);

• Com pe tence of con trac tors, cli ent, and par tic u larly the pro ject-man -
ager (e.g., lead er ship, tech ni cal knowl edge, and coor di na tion skills,
super vi sion) (Chan et al. 2001; Iyer and Jha 2005: 283–295);22
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• Clear inter ac tion and com mu ni ca tion between pro ject par tic i pants
(e.g., about clearly for mu lated goals and assess ment of risk and lia bil -
i ties) (Toor and Ogunlana 2007);

• Effec tive mon i tor ing and feed back by the pro ject-man ager and pro -
ject mem bers through con trol and infor ma tion mech a nisms (Sayles
and Chan dler 1993).

Crit i cal fac tors which may lead to fail ure to achieve pro ject goals
(Iyer and Jha 2005):23

• Con flict among pro ject par tic i pants (e.g., between par tic i pants on site
or pro ject-man ager and top man age ment);

• Pro ject man age ment igno rance of plan ning tools and lack of knowl -
edge and expe ri ence in man ag ing large pro jects (Rubin and Seeling
1967);

• Bureau cracy result ing in slow deci sion-mak ing and inde ci sive ness
(Baker et al. 1983);

• Aggres sive com pe ti tion at the ten der stage;

• Short bid prep a ra tion time for con trac tors.24

B. Lessons for Negotiating (Cross-border) Contractual
Relationships

What can we learn from empir i cal find ings on crit i cal suc cess fac -
tors and les sons on how to pos i tively influ ence them? Infra struc ture pro -
jects are unique and their prob lems are con sid ered typ i cal for the
infra struc ture sec tor. How ever by tak ing the per spec tive of col lab o ra tion, 
one may abstract from most of the sec tor- and sit u a tion-spe cific ele -
ments. When look ing at inter na tional con trac tual rela tion ships, it seems
impor tant in every sit u a tion where par ties work together over time in
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cross-bor der rela tion ships to agree on aspects related to the col lab o ra -
tion pro cess. This stands for not just com plex ones such as inter na tional
con struc tion pro jects, but for any busi ness rela tion ship that par ties
would like to con tinue over time. It seems that for a rela tion ship to be suc -
cess ful, talk ing about the pro cess of work ing together is essen tial.

In most of these busi ness inter ac tions, suc cess will –like in infra -
struc ture pro jects– be influ enced by the lev els of com mit ment to pro ject
goals, com pe tence of man ag ers, the extent to which par ties inter act and
com mu ni cate effec tively, and ade quacy in mon i tor ing and feed back by
the par ties. Con flict will always be a fac tor that under mines the col lab o ra -
tion pro cess, as are time-con sum ing deci sion-mak ing pro ce dures and
hav ing a neg a tive atmo sphere dur ing the pre-con trac tual stage of part -
ner selec tion and offer in either ver ti cal or more hor i zon tal rela tion ships.
The exact mea sures may vary depend ing on the sec tor and the pref er -
ences of par ties. In that sense they are exam ples which can be
extended. What seems impor tant is that the par ties address the themes,
exchange view points and come to agree ment about the “how” ques tion
in the con text of their work ing rela tion ship.

C. What to Do when Discussing Process during Contracting?

How can nego ti a tors use these fac tors to set the scene for a
smooth col lab o ra tion pro cess? These vari ables of pro ject suc cess are
sub ject to the par ties’ influ ence, mean ing they can make arrange ments
for them. In fact, the behav ior of the par ties is what deter mines to what
extent the suc cess fac tors are pres ent. Also, by them selves these fac -
tors may be regarded as pre-con di tions for a smooth col lab o ra tion pro -
cess. For instance, with out ade quate com mit ment of the par ties it is hard
to cre ate an inter ac tion pro cess through which par ties coor di nate their
actions in such a way that they enable pro ject suc cess. The same goes
for com pe tence, and clearly for inter ac tion and com mu ni ca tion. And,
with out mon i tor ing and feed back par ties may not con tinue act ing in a
way that allows for a smooth col lab o ra tion pro cess.

When look ing at the neg a tive fac tors, it has been seen that high
 levels of con flict frus trate col lab o ra tion. Fur ther it can be assumed that
 failure to use pro ject man age ment tools, bureau cracy, aggres sive selec -
tion, and time pres sure to sub mit a pro posal may all have a neg a tive
effect on smooth col lab o ra tion. These are all fac tors to be pre vented. By
deter min ing what may be done to cre ate the favor able pre-con di tions for
pro ject suc cess, we are able to actively work on estab lish ing them and
lay the foun da tion for a smooth col lab o ra tion pro cess. Each fac tor will
now be addressed along with what can be done to built or nur ture them.
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Creating Commitment

First, to influ ence the vari able com mit ment to the pro ject goals, one 
needs to moti vate peo ple to com mit to pro ject goals. There may be nat u -
ral motivators for behav ior, such as feel ings of friend ship and trust.
These may be built by agree ing on inter ac tion in a non-threat en ing envi -
ron ment such as team build ing ses sions, by arrang ing for arti fi cial
motivators in the con tract, charters, and pro vi sions for bonuses or
rewards mech a nism (e.g., pain share/gain share for mu las) even when
not legally enforce able (Ryall and Sampson 2003). Invest ing in cre at ing
com mit ment to com mon goals is a pro cess invest ment that may ben e fit
smooth col lab o ra tion.

Influencing Competence

Sec ond, the level of com pe tence of pro ject par tic i pants may be
influ enced by mech a nisms such as assess ments of the con tract part ner
and hav ing and com mu ni cat ing accu rate selec tion cri te ria. The cli ent
may select a sup plier that meets his stan dards. These mech a nisms may
also be used by both con tract part ners inter nally to select com pe tent
peo ple for the pro ject man age ment team; for instance, select ing expe ri -
enced pro ject man ag ers who have the tech ni cal knowl edge and com mu -
ni ca tion skills nec es sary to carry out and man age com plex pro jects
(Anvuur and Kumaraswamy 2007). Through exec u tive work shops they
may train the man age ment in the skills and knowl edge they deem nec es -
sary to achieve pro ject suc cess, such as lead er ship skills and an under -
stand ing of part ner ing prin ci ples (Bayliss et al. 2002: 255). Par ties may
clearly agree on the cri te ria and pro ce dures used and com mu ni cate the
qual i fi ca tions expected of the peo ple col lab o rat ing.

Facilitating Interaction and Communication

To influ ence the level and qual ity of inter ac tion and com mu ni -
cation, par ties may agree on mech a nisms that par tic u larly focus on
enhanc ing these fac tors. Exam ples are reg u lar pro ject meet ings, facil i ta -
tors lead ing dis cus sions or meet ings, reg u lar social events to improve
com mu ni ca tion and trust (Bayliss et al. 2002: 255). Other mea sures par -
ties can take are appoint ing spe cial task forces to dis cuss par tic u lar sub -
jects or issues of impor tance to the pro ject, such as poten tial risks,
con flict iden ti fi ca tion, and man age ment (Katzenbach and Smith 1993;
Pettigrew 1998), and using ade quate com mu ni ca tion chan nels and
train ing in how to use them and in how to moti vate oth ers to do so.
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Adequate Monitoring and Feedback

Ade quate mon i tor ing and feed back require mech a nisms such as
reg u lar meet ings, in which prog ress is dis cussed (part ner ing or KPI
review meet ings in which the col lab o ra tion pro cess is assessed) and
prog ress eval u a tion based on clear pro ject tar gets (Bayliss 2004: 255).
Also, select ing peo ple with good com mu ni ca tion skills and train ing con -
trib ute to the suc cess of these pro cesses.

Managing Conflict

The level of con flict may be influ enced by issue esca la tion lad ders,
prob lem-solv ing pro ce dures, and train ing in con flict iden ti fi ca tion or
medi a tion skills. Select ing peo ple with con flict res o lu tion skills and pro -
vid ing for train ing will also help pos i tively influ ence the level of con flict.
Knowl edge, use of plan ning mech a nisms, and expe ri ence can be facil i -
tated by select ing expe ri enced peo ple. Train ing to expand knowl edge
and teach ing peo ple to use the plan ning mech a nisms will also have a
pos i tive influ ence. Mon i tor ing and incen tives may fur ther facil i tate the
use of these mech a nisms.

Improving Decision Making

The qual ity of deci sion-mak ing can be influ enced by imple ment ing
deci sion-mak ing mech a nisms. Exam ples are fol low ing spe cific deci sion
mak ing mod els. Dif fer ent mod els have been devel oped, but, gen er ally
speak ing, the steps for ratio nal deci sion mak ing are: 1) Define the prob -
lem 2) Find cri te ria 3) Give cri te ria a value 4) Brain storm alter na tives 5)
Eval u ate each alter na tive with respect to the cri te ria 6) Cal cu late the opti -
mal deci sion 7) Reach a deci sion 8) Act on it. Selec tion, train ing, and
mon i tor ing may encour age the ade quate use of these pro ce dures.

Building Trust and Cooperative Selection

Finally, the aggres sive com pe ti tion and mis trust dur ing selec tion of
con tract part ners can be mit i gated by pro vid ing for mech a nisms such as
a ten der pro ce dure that encour ages a coop er a tive rela tion ship between
cli ent and con trac tors, and, in so doing, sets a coop er a tive tone. For
instance, the cli ent may set the scene for a coop er a tive atmo sphere
by being trust wor thy, pre dict able in his actions, and respon sive to the
ques tions of con trac tors (Bayliss 2004: 256). The bid tim ing may be
 influenced by cre at ing more time for prep a ra tion of offers in the ten der
pro ce dure. Although the pro cess remains by nature a com pe ti tion
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between bid ders, cre at ing a coop er a tive atmo sphere may soften the
adversarial aspects of the pro cess, which can oth er wise neg a tively
impact the rela tion ship between bid ders and cli ent. By agree ing on a set
of such pre lim i nary arrange ments, par ties may com mit to a set of coop -
er a tive prin ci ples gov ern ing their rela tion ship even before a con trac tual
bond is cre ated.

IV. Conclusions

To opti mize their con tri bu tion to pro ject suc cess, legal nego ti a tors
may want to address issues con cern ing the pro cess of work ing together
dur ing con tract ing. These arrange ments may be added as “pro cess pro -
vi sions” to the con tract.

This paper uses the exam ple of infra struc ture pro jects. The sec tor
of infra struc ture devel op ment illus trates the prob lem of con tracts today
where there is much atten tion for the con tent of the deal, but not for the
pro cess in how to achieve it coop er a tively. Other sec tors may draw les -
sons from the expe ri ences in this par tic u lar sec tor with regard to the
dynam ics of the col lab o ra tion pro cess.

What nego ti a tors can learn from infra struc ture prac tice is that it is
not to the ben e fit of pro ject results when nego ti a tors fail to pay atten tion
to pro cess mean ing: address ing the ques tion how-are-we-going-to-
behave-toward-each-other-to-achieve-our-agreed-upon-objec tives.

Even though it seems not impor tant to day to day inter ac tions,
even tu ally the legal doc u ment is at the basis of the rela tion ship, par tic u -
larly when con flict arise. It is what par ties and even tu ally a judge falls
back on when a dis agree ment gets a legal char ac ter. Often a con tract
reflects noth ing about the way par ties agreed to deal with each other on a 
day to day basis to keep their col lab o ra tion pro cess and rela tion ship in a
good shape.

Con tracts in their cur rent forms are not well-suited to smoothen the
col lab o ra tion pro cess. More over, con tracts that fail to include clear pro -
cess agree ments such as on how to deal with dis agree ments may actu -
ally get in the way of col lab o ra tion and lead to or esca late con flict, and so
are often no help to the par ties in get ting out of con flict. The con tract’s
role dur ing the con trac tual rela tion ship then often becomes one of a doc -
u ment to sup port claims. There fore they are expe ri enced as some thing
par ties in gen eral pre fer to leave in the closet dur ing their con trac tual
rela tion ship, instead of actively using it.
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Find ings from empir i cal lit er a ture on infra struc ture devel op ment
point out what nego ti a tors may need to address and agree on. The crit i -
cal suc cess fac tors such as com mit ment, inter ac tion and com mu ni ca -
tion, and amount of con flict all are directly about the pro cess of work ing
together or are meant to influence that process.

Nego ti a tors that see a role for them selves in not only reach ing a
deal but estab lish ing a poten tially endur ing rela tion ship between par ties
may use these pro ject suc cess fac tors and the under ly ing pre-con di tions 
as a frame of ref er ence when nego ti at ing pro cess agree ments that facil i -
tate opti mal col lab o ra tion and pro ject suc cess. To make the con tract a
much more pro duc tive doc u ment, they may address ele ments of col lab -
o ra tion such as how to nego ti ate unfore seen events, iden tify, and deal
with con flicts and how to build a rela tion ship both par ties are happy with.
By spe cif i cally includ ing pro vi sions in con tracts address ing them nego ti -
a tors and con tract draft ers may be able to reflect in legal doc u ments the
rela tion ships as parties actually experience and want to shape them.
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